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Association Activities 


THE COMMITTEE on Entertainment, Roger B. Hunting, Chair- 
man, sponsored a successful Twelfth Night Party, presided over 
by Judge James Garrett Wallace. The party was in honor of 
Newman Levy. Entertainment was provided by members of the 
Committee on Entertainment and professional entertainers. 


o@o 


IN COOPERATION with the New York Civil Liberties Union, the 
Association has published a pamphlet entitled “If You Are 
Arrested.”’ Copies of the pamphlet have been mailed to the mem- 
bership. Two days after the announcement of the pamphlet the 
Union and the Association had distributed 25,000 copies. Over 
1,100 letters requesting copies of the pamphlet came to the 
Association. 
o@o 


THE SECTION on Jurisprudence and Comparative Law, The 
Honorable Samuel C. Coleman, Chairman, is cooperating with 
the Parker School of Foreign and Comparative Law of Columbia 
University, of which Professor Willis L. M. Reese is the Director, 
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in holding a series of lectures on the lawyer’s role in international 
affairs. The first of the lectures was given by Davidson Sommers, 
General Counsel of the International Bank for Reconstruction 
and Development. The second in the series was delivered by 
George W. Ball, a member of the Bar of Washington, D. C. 


o@o 


AT THE December Stated Meeting the following judges were 
guests of the Association and spoke briefly on the work of their 
courts: Aron Steuer, Justice, Supreme Court, First Judicial 
District and Secretary, Board of Justices; John A. Mullen, Judge, 
Court of General Sessions; John A. Byrnes, Chief Justice, City 
Court; Harry P. Eppig, President Justice, Municipal Court; 
John Warren Hill, Presiding Justice, Domestic Relations Court; 
and John M. Murtagh, Chief City Magistrate. Presiding Justice 
David W. Peck was also present and spoke briefly. Interim reports 
were received from the Committee on Administrative Law, 
Chester T. Lane, Chairman, and the Special Committee on Im- 
provement of Family Law, Richard H. Wels, Chairman. 


o@o 


By AUTHORITY of the Executive Committee, the Committee on 
Professional Ethics, Standard Dunn, Chairman, filed a brief 
amicus curiae in the case of United States of America v. Standard 
Oil Company (New Jersey) and Esso Export Corporation. The 
brief dealt with the application of the canons of ethics to a con- 
flict of interest problem raised in the trial of the case. 


eo) 


AFTER hearing a report on the meeting of the International 


Maritime Committee at Madrid by the Chairman of the Com- 
mittee, Willam G. Symmers, the Committee on Admiralty de- 
cided to prepare a report on the proposals with respect to limi- 
tation of liability which were discussed at Madrid. The Commit- 
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tee will also consider the Madrid proposals on liability of carriers 
with respect to stowaways. 
°o@eo 


Ar THE January 17 Stated Meeting, the Special Committee on the 
Matter of Communist Lawyers, Roy M. D. Richardson, Chair- 
man, will present a report which will be circulated to the mem- 
bership in advance of the meeting. 


e@o 


THE COMMITTEE on Arbitration, Vincent J. Malone, Chairman, 
is revising the Committee’s arbitration manual. The new manual 
will include a more detailed discussion of the advantages of arbi- 
tration, the conduct of hearings, and the use of Section 301 of 
the Labor Management Relations Act. 


o@o 


AMONG MATTERS being considered by the Committee on Inter- 
national Law, John V. Duncan, Chairman, are the Niagara 
Treaty, the General Agreement on Tariffs and Trade (GATT), 
and the current form of Senator Bricker’s proposed amendment. 


o@o 


THE COMMITTEE on Uniform State Laws, William Curtis Pierce, 
Chairman, has under consideration the proposed Uniform Motor 
Vehicle Certificate of Title and Anti-Theft Act. The Committee 
will also consider, when released, the report of the New York 
State Law Revision Commission on the Uniform Commercial 
Code. 

°@o 


ARTHUR H. GOLDBERG, Chairman of the Committee on Municipal 
Affairs, represented the Association at the public hearings of the 
City Council’s Committee on Civil Employees and Veterans, 
which has under consideration the Barnes-Isaacs Bill (Int. No. 25) 
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to repeal the Lyons Residence Law. Mr. Goldberg supported the 
Barnes-Isaacs Bill and submitted the following statement: 


“Our committee recommends that the Barnes-Isaacs 
Bill (Int. No. 25) to repeal the Lyons Residence Law (Ad- 
ministrative Code §40—4.0) be approved. 

‘The inflexible three-year local residence requirement 
of the Lyons Law, a depression-bred restriction, has long 
been under fire. It was sharply criticized by the Gulick 
Committee as having “outlived its usefulness” (Report of 
the Mayor’s Committee on Management Survey, Volume 
1, pp. 3, 29, 76). That committee found that the ‘con- 
ditions which existed at the time of the enactment of the 
Lyons Law have been reversed, so that the residence re- 
quirement has become more of a hindrance than a benefit 
for the City and its inhabitants.’ 





“The soundness of these findings is, in the opinion of Gt 
our committee, a matter of common knowledge. The City Ch 
Council has given some confirmation of the need for re- br 
peal by several enactments exempting certain positions De 
from the law’s requirements. See, e.g., L.L. 1953, No. 189 Br 
§2, exempting the city administrator and his deputies; and tre 
see subdivisions f and i of the Lyons Law (Adm. Code, Ir 
§B40-4.0). pr 


“Certain residence requirements for persons ‘holding 
a civil office’—contained in Sections 3 and go of the Public 
Officers Law and applicable to positions in city govern- 
ment—would remain on the statute books if the Lyons 
Law were repealed by the Barnes-Isaacs Bill. These pro- 
visions of the state law require residence in the city at the 
time of appointment, and during the term of office, but 
according to an opinion of the Attorney General, they are 
applicable only to ‘public officers’ and not to ‘employees.’ 

‘Residence requirements for employees, corresponding 
to those for the incumbents of a ‘civil office,’ could be im- 
posed, or relaxed, as changing conditions indicated, by the 
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City Civil Service Commission under its rule-making 
powers, and by the City Personnel Director, in harmony 
with the provisions of the State Civil Service Law, §14. 
See Marasco v. Morse, 22 N.Y.S. 2d 315, 322 (not officially 
reported), aff'd 263 App. Div. 1063, aff'd 289 N.Y. 768, 
holding that the provision of Section 14 that appoint- 
ments involving local duties shall be made from residents 
of local areas, was directory rather than mandatory, as was 
arule to the same effect, adopted by the State Civil Service 
‘Commission. 

“Our committee is of the opinion that the City Per- 
sonnel Department should be given similar discretionary 
powers by repeal of the Lyons Law.” 


vee 


Guests of the Committee on Foreign Law, Willis L. M. Reese, 
Chairman, at its November meeting were Professor L. R. Sivasu- 
bramanian, Dean of the Law School at the University of New 
Delhi, India, and Dr. Enrique R. Aftalion of Rio de Janeiro, 
Brazil. The Committee has under consideration the commercial 
treaties to be concluded by the United States with Haiti and with 
Iran. Dean Sivasubramanian spoke to the Committee on certain 
problems of Indian constitutional law. 


e@o 


iN THE column, “Current Comment,” of the December 3, 1955, 
issue of America, the National Catholic Weekly Review, the 
following will be of interest to members of the Association: 


SELECTION OF JUDGES 


“In his campaign last spring Mayor Richard J. Daley of 
Chicago insisted that it is more democratic to elect judges 
than to allow them to be appointed. Allen Klots, presi- 
dent of the Association of the Bar of the City of New York, 




































THE RECORD 


emphatically disagrees. This problem currently faces New 
York’s Temporary State Commission of the Courts in its 
study of proposals to reorganize the courts. 

“The simple appointment of judges is, of course, ex- 
posed to the evils of political favoritism and bribery. But 
election of judges isan empty democratic gesture if the list 
of candidates has been selected by the county chairman 
of a dominant political party. 

“Even if the two parties are evenly matched, candidates 
are forced into the necessary compromises of politics. Not 
only do they find themselves obligated to campaign con- 
tributors, but while in office and facing another campaign, 
they are tempted to avoid unpopular interpretations of 
the law. Moreover, on election day voters often face long 
lists of judicial candidates completely unknown to them. 

“In a democracy, politics cannot be wholly divorced 
from any branch of government, but some test should be 
devised for judicial competence. An obvious minimum 
here is a bipartisan commission to select the names of 
qualified lawyers. The Governor or Mayor would then 
make judicial appointments from this list. The people’s 
check on these appointments would be the voters’ ap- 
proval of the administration at the next election.” 


o@o 


Tue Sixth Annual National Moot Court Competition, sponsored 
by the Young Lawyers Committee of which Harman Hawkins is 
Chairman, was won this year by the Georgetown University Law 
Center, which also won the championship in 1950 and 1952. Mr. 
Justice John M. Harlan of the United States Supreme Court pre- 
sided over the final argument, and presented to the Georgetown 
team the Judge John C. Knox Silver Cup and the Major General 
William J. Donovan Prize of Five Hundred Dollars for use in 
Georgetown’s Moot Court program. Speaking for the Moot Su- 
preme Court, Mr. Justice Harlan commended both Georgetown 
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and the runner-up team from the Walter F. George School of 
Law of Mercer University for their thorough preparation and 
effective presentation of the case, which arose under the anti- 
merger provision of the Clayton Anti-Trust Act. 

Georgetown’s team consisted of Henry St. John FitzGerald, 
James E. Hogan, and Francis J. Larkin. Hogan was judged to 
have made the best oral presentation in the final argument. 
Members of the Mercer team were Stanley R. Segal, Eugene L. 
Heinrich, and L. Ray Patterson. The Harrison Tweed Bowl, 
awarded yearly to the team submitting the best brief in the final 
rounds, was won by the University of Pennsylvania Law School 
team, whose members were Richard L. Bond, Robert H. Clam- 
pittand Alan M. Ruben. The New York City champion—Brook- 
lyn Law School—was eliminated in the second preliminary round 
by the University of Chicago Law School, and the defending 
champion—Columbia University Law School—reached the quar- 
ter-finals where it was defeated by Mercer. 

Nearly go law schools participated in the competition this year. 
Twenty-one survived November’s regional rounds and competed 
in the final rounds on December 14, 15 and 16. They were Brook- 
lyn Law School; Columbia University School of Law; Cornell 
Law School; Emory University, Lamar School of Law; George- 
town University Law Center; Loyola University, of the South 
School of Law; Loyola University School of Law, Los Angeles; 
Mercer University, Walter F. George School of Law; St. Louis 
University School of Law; Southern Methodist University School 
of Law; University of Chicago Law School; University of Colo- 
trado School of Law; University of Illinois College of Law; Uni- 
versity of Kentucky College of Law; University of Pennsylvania 
Law School; University of Virginia Department of Law; Villa- 
nova University School of Law; Wake Forest College School of 
Law; Western Reserve University, Franklin T. Backus Law 
School; Willamette University College of Law, and Yale Law 
School. 

Sitting on the final bench were Mr. Justice Harlan; Stanley H. 
Fuld, Judge of the New York Court of Appeals; John Biggs, Jr., 
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Chief Judge of the United States Court of Appeals, Third Cir. 
cuit; J. Edward Lumbard, Judge of the United States Court of 
Appeals, Second Circuit; Simon E. Sobeloff, Solicitor General of 
the United States; Milton Handler, Professor of Law, Columbia 
University School of Law, and Allen T. Klots, President of the 
Association. 

Two special prizes, consisting of identical silver bowls, were 
awarded this year by the American College of Trial Lawyers. 
Wayne E. Stichter, President of the College, presented one of the 
bowls to the championship Georgetown team and the other to 
James E. Hogan of Georgetown, who had made the best oral 
presentation in the final argument. 
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The Calendar of the Association 


for January and February 


(As of January 13, 1956) 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Improvement of 
Family Law 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 1) at Harvard Club 


Dinner Meeting of Executive Committee 

Meeting of Section on Wills, Trusts and Estates 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 2) at Harvard Club 


Dinner Meeting of Committee on Increase of Mem- 
bership (Division 3) at Harvard Club 

Meeting of Committee on Domestic Relations Court 

Meeting of Section on Jurisprudence and Comparative 
Law. “The Lawyer’s Role in International Trans- 
actions.” Speaker—George W. Ball, Esq. 

Dinner Meeting of Committee on Professional Ethics 


Annual Twelfth Night Party. Sponsorship Entertain- 
ment Committee 


Dinner Meeting of Committee on Federal Legislation 

Meeting of Committee on Criminal Courts, Law and 
Procedure 

Dinner Meeting of Committee on Law Reform 

Dinner Meeting of Committee on Military Justice 

Dinner Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Broadcasting 

Meeting of Legal Referral Service Security Defense 
Program 

Meeting of Committee on Family Part of Supreme 

Court 
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16 


17 


18 


19 


23 


24 


25 
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Joint Meeting of Section on Administrative Law and 
Procedure and Section on Labor Law 

Meeting of Committee on Domestic Relations Court 

Dinner Meeting of Committee on Legal Aid 

Round Table Conference, 8:15 P.M. Guest—Hon. 
Francis L. Valente, Justice of the Supreme Court of 
the State of New York 


Meeting of Art Committee 

Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Municipal Court 
Dinner Meeting of Committee on Taxation 


Meeting of Committee on Anti-Trust Laws and For- 
eign Trade 

Meeting of Young Lawyers Committee 

Meeting of Judiciary Committee 

Dinner Meeting of Committee on Medical Juris- 
prudence 


Stated Meeting of Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 
and Trade Marks 

Dinner Meeting of Committee on Foreign Law 


Meeting of Committee on Criminal Courts, Law and 
Procedure 


Meeting of Section on Banking, Corporation and 
Business Law 

Meeting of Library Committee 

Dinner Meeting of Committee on Improvement of 
Family Law 

Meeting of Legal Referral Service Security-Defense 
Program 

Meeting of Committee on State Legislation 


New York State Bar Association Section on Food, 
Drug and Cosmetic Law 
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27 
28 


30 


31 


CALENDAR 11 


New York State Bar Association Section on Antitrust 
Law 


Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 


Dinner Meeting of Committee on Rent Control 
Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Committee on Administration of 
Justice 

Dinner Meeting of Committee on Aeronautics 

Dinner Meeting of Committee on Admiralty 

Meeting of Legal Referral Service Security-Defense 
Program 

Meeting of Section on Litigation 

Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Bill of Rights 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Committee on Atomic Energy 

Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Meeting of Committee on Federal Loyalty-Security 
Program 

Meeting of Section on Taxation 

Meeting of Committee on Federal Loyalty-Security 
Program 


Meeting of Committee on Federal Loyalty-Security 
Program 


Meeting of Committee on Federal Loyalty-Security 
Program 


Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Municipal Affairs 

Dinner Meeting of Committee on Professional Ethics 


Opening of Photographic Show, 4:30 P.M. 

Meeting of Committee on State Legislation 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 1) at Harvard Club 

Dinner Meeting of Executive Committee 

Dinner Meeting of Committee on Increase of Mem- 

bership (Division 2) at Harvard Club 
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21 


23 


28 
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Dinner Meeting of Committee on Criminal Courts, 
Law and Procedure 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Federal Legislation 

Round Table Conference, 8:15 P.M. Guest to be 
announced 

Dinner Meeting of Committee on Increase of Mem- 
bership (Division 3) at Harvard Club 


Meeting of Section on Jurisprudence and Compara- 
tive Law 

Dinner Meeting of Committee on Rent Control 

Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Meeting of Committee on Arbitration 

Dinner Meeting of Committee on Corporate Law 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Taxation 


Meeting of Committee on Criminal Courts, Law and 
Procedure 


Dinner Meeting of Committee on Insurance Law 

Meeting of Library Committee 

Meeting of Section on Banking, Corporation and 
Business Law 

Meeting of Committee on State Legislation 


Lecture by Hon. Oswald D. Heck, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 


Meeting of Section on Corporate Law Departments 
Dinner Meeting of Committee on Real Property Law 


Meeting of Committee on State Legislation 


Meeting of Section on Administrative Law 
Dinner Meeting of Committee on Legal Aid 
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The Changing Practice of Law 


By HARRISON ‘TWEED 


THE FOURTEENTH ANNUAL BENJAMIN N. CARDOZO LECTURE 
DELIVERED BEFORE THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK ON OCTOBER 277, 1955 


I always stand on this rostrum in trepidation. But never before 
in trepidation as great as tonight’s. ‘The atmosphere is charged 
with the possibility of the most devastating default. There is not 
only the sense of insufficiency in comparison with predecessors 
but also the nervousness which the name “Cardozo Lecture” 
inspires—despite the fact that no man ever lived less terrifying 
than that sweet and sympathetic soul. 

I cannot say that Judge Cardozo—somehow we of the New 
York Bar seek to retain him as ours by calling him Judge rather 
than Justice—was the first writer who aroused my interest in legal 
philosophy because it happened that James C. Carter’s lectures 
at the Harvard Law School of some forty years ago were my ap- 
petizer. Then I turned to Cardozo’s writing and found there 
what to every lawyer is a joy and an inspiration. 

I should like to add this personal recollection of Judge 
Cardozo. In 1929 I was preparing to argue in the Court of 
Appeals a case involving the right to revoke an inter vivos trust. 
Some years before Cardozo had written an opinion in a similar 
case which, unless a very fine distinction were recognized, would 
be conclusive against us. We all agreed that we could win only 
if, as we put it, Judge Cardozo was willing to take back some of 
the things he had said by way of dictum in the earlier case. The 
other side was very sure that he would refuse. On the argument 
Ihad hardly stated the facts when Judge Cardozo saw the point 
and began helping me to make the distinction which permitted a 
decision in our favor. 

It is certainly irrelevant but perhaps interesting that the 


13 





14 THE RECORD 


opinion was written by Judge Crane, who was rather more prac- 
tical than intellectual. But I learned a lot when I remonstrated 
with him in chambers that the opinion contained a short para- 
graph which would perpetuate the very uncertainty in the law 
to eliminate which we had carried up this particular case. I had 
the temerity to suggest that the paragraph be dropped out in the 
final official opinion. Judge Crane told me very good-naturedly: 
“The trouble with you lawyers is that you pay too much attention 
to what we say in our opinions. I had to put that paragraph in to 
secure a majority in your favor.” I remonstrated no further. 

This has been a long introduction. Even now I have a few more 
preliminary words to say. This is a lawyer’s lecture to lawyers. 
Pope said that “The proper study of mankind is man.” So it is 
certainly permissible that lawyers should pay some attention to 
themselves and their brethren. Asa generality they have failed to 
do so and with unfortunate consequences. My title is rather 
vague. So, to avoid perplexity on your part, let me say at once 
that what I am most concerned with is the problem of how law- 
yers should qualify themselves to best serve the public under 
known present and probable future conditions. While it is ap- 
propriate to make the inquiry from the point of view of the best 
interests of the public, it is nevertheless unquestionable that the 
better the service the profession gives the public the better will 
its own interests be served. Lawyers without clients are of no use 
to anybody—least of all to themselves and their families. 

I shall concentrate on the practicing lawyer whose clients are 
able and willing to compensate him, if not according to the 
lawyer’s ideal, at least pursuant to a satisfactory compromise. In 
passing I may mention that the organized Bar, taken as a whole, 
has been very slow to appreciate its opportunities and obligations 
to assure that those in the very low income group and those in 
what may be called the very moderate income group have been 
able to avail themselves of the services of lawyers. Even today the 
Bar is doing very much less than it should be doing. 

There are three essential elements of a profession and to some 
extent what I have to say will emphasize them. They are: learn- 
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THE CHANGING PRACTICE OF LAW 15 


ing, public service and organization. In the legal profession, the 
three elements merge. The obligation of public service can be 
fulfilled only if the Bar gives the service which the public re- 
quires. The Bar can do this only if its members possess adequate 
education, training and experience. To assure this, proper organi- 
zation is necessary. 

I shall talk mostly about the element of public service—the 
contribution of practicing lawyers to the general welfare. In 
doing so I shall not be referring to service by lawyers directly to 
the government or a governmental subdivision. We all know 
how great this contribution has been not only in war time but 
in days of peace also. And, contrary to a very general illusion, it 
has been increasing rather than diminishing over the years. I 
repeat that I am concentrating on lawyers serving non-govern- 
mental clients. But I want to point out emphatically that the giv- 
ing of advice or representation to the client who needs it consti- 
tutes public service in the truest sense. If this service were not 
available, every citizen would live in uncertainty and fear. But 
that is not all. The day to day work which the lawyer does for his 
clients is a contribution to the development of the law and to the 
administration of justice. What a lawyer does when he presents 
his case to a court for decision, or drafts a certificate of incorpo- 
ration, or draws a will or a separation agreement, or secures a 
ruling from the Department of Internal Revenue, becomes a 
part of the warp and woof of the legal structure of the country. 

Since I am talking about lawyers, it might be expected that I 
would draw you a picture or at least give you a definition of one. 
But that is beyond me. “The American Lawyer,” which has the 
subtitle “A Summary of the Survey of the Legal Profession,” be- 
gins with an attempt to do this and it is to be expected that when 
the Director of the Survey, Reginald Heber Smith, writes his final 
report we shall have the finished portrait. You must wait for that. 

Surprisingly little has been written about lawyers which has 
literary merit and is reasonably accurate. Both biographers and 
autobiographers have had little success in their efforts to give a 
true picture of what a lawyer is and what he does. For the most 
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part novelists have perverted and exaggerated, which, of course, 
is fair enough for novelists but does not help the seeker for the 
truth. Poets have not bothered much about lawyers, although we 
have the recent statement by Archibald MacLeish that his legal 
training has been of great value to him in his teaching and writ- 
ing. The best contribution is from the legal philosophers, who 
have not tried to say what lawyers are or do so much as what they 
ought to be. 

It might help in picturing the lawyer to know why a man be- 
comes a lawyer. There are no statistics on this and, of course, the 
reasons are many and conglomerate. Perhaps for a good many it 
is a process of elimination. If a man has no great acquisitiveness 
but wants to live comfortably, have children, educate them and 
make some provision for his widow; has no definite artistic or 
literary flair; is not facile in mathematics or things scientific but 
has an interest in the intellectual, and perhaps particularly in 
argument, analysis and logical presentation, orally or in writing; 
wants to be free to take a position on public questions and to play 
a part in the affairs of the community in which he lives and, per- 
haps above all, has confidence in his physical and mental ability 
to work hard enough and do good enough work to survive in 
keen competition—then the law seems to offer him the best 
chance for happiness. 

No one needs to be told that there have been great changes in 
every aspect of life in this country in the last hundred years— 
changes in business, commerce, finance, science, politics and the 
general economy of the country. They have come at an increasing 
pace, particularly in the last few years. Obviously, these changes 
have had an impact upon the practice of law. There the changes 
have been mostly by way of addition and complication. The 
effort of the law to adapt to modern conditions could not have 
been expected to result in simplification or clarification—and it 
hasn’t. Multiplication of statutes and court decisions, the estab- 
lishment of administratve tribunals and the development of an 
unprecedented claim consciousness, which is by no means limited 
to the field of automobile accidents, have all played a part in 
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extending the area for the lawyer’s work and multiplying its 
variations. The increases in taxation and the growth of labor 
unions have brought much legislation in both fields and this in 
turn has brought an enormous amount of negotiation and litiga- 
tion. Did the lawyers appraise the situation and avail themselves 
of their opportunities to serve the public? They did not. They 
regarded the sort of work involved as largely beneath their 
dignity and requiring more reading and study than it was worth. 

Meanwhile, laymen had made it their business to become pro- 
ficient in the provisions of the tax and labor laws and the account- 
ing and other problems involved. They promptly developed 
themselves into quasi-professionals and asserted their qualifica- 
tions as against those of lawyers. And because they were special- 
ists in the particular fields they were able in a great many of the 
matters brought to them to do the work just as well as lawyers and 
at a lower cost. The Bar did not compete intelligently or protest 
loudly until the revenue value of the business had been demon- 
strated. Then very largely it invoked the doctrine of the mo- 
nopoly of lawyers to practice law and, asserting a broad definition, 
appealed to the courts for protection. It is irrelevant whether this 
was or was not the right approach. The point here is that the 
Bar as a whole was not alert to the relative benefits and detri- 
ments which the situation presented and lost business through a 
failure to qualify itself to do the work involved. 

In spite of the inertia in the new fields of possible service to 
which I have referred, the impact of the broad changes in life in 
this country and particularly the development of big business, big 
government and big labor, compelled practicing lawyers to af- 
firmatively make and negatively accept very substantial changes 
in the ways and means of practice. The question is whether these 
changes have been in the right direction and have gone far 
enough and not too far. 

The answer would seem to be that the Bar has been slow to 
recognize the existence and the imperativeness of the demand for 
change and that it is only where the compulsion of the demand 
has been strongest that it has been adequately met. This is 
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natural. And it is excusable so long as the lag is not too great. 
There is a universal desire to retain old habits as long as possible 
and it is accentuated by the reluctance of lawyers to discard ideals 
which have stood solidly for many years. One ideal of the Bar is 
the sanctity of the personal relationship between attorney and 
client. Another is that the ethical standards of lawyers give the 
client a protection which he can obtain nowhere else. 

At different times in the history of this country, lawyers have 
been called upon to work in various different branches of the law, 
notwithstanding that until something less than a hundred years 
ago the preoccupation of lawyers was largely in litigation. 1870 
is taken as a milestone date in the development of the practice of 
the law as well as in so many other phases of life in America. But 
it was not until somewhat later that the so-called office lawyer 
fully developed in typical form. This was probably the first ex- 
ample of the adaptation of lawyers to the needs of their clients and 
prospective clients. Fundamentally the difference between the 
general practitioner and the office lawyer was analogous to the 
English distinction between the barrister and the solicitor al- 
though, of course, it was not nearly as clean-cut. 

The next development was the gathering together of lawyers in 
sizable firms. There had always been partnerships but the device 
of the firm of half a dozen or more was not employed to any con- 
siderable extent until about the turn of the century. In the years 
since then the development has been continuous. It is a fact, how- 
ever, that throughout the country sixty-eight percent of the law- 
yers practice alone and that in New York City the percentage is 
even higher. A great deal has been said and written in derogation 
of the development of the large law firm. It is frequently spoken 
of as commercialization of the Bar and of the practice of the law 
but so broadminded and well informed a lawyer as Justice 
Brandeis said, in 1905, that he thought this view not altogether 
correct. Robert T. Swaine, of the New York Bar answered the 
critics with his usual force, conviction and persuasiveness in an 
article in the American Bar Association Journal for February, 


1949. 
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It seems to me that there has been an unwarranted association 
of thought whereby the law firm is regarded as the creature of big 
business. There is no necessary connection or relationship be- 
tween the size of a firm and the size of any one or more of its 
clients. There are plenty of sizable law firms without any big cor- 
porate, partnership or individual client. The reason for the 
existence of law partnerships is not the possession of a big client 
but the need to bring together a group of lawyers collectively 
qualified to do the things that those of the public sought as clients 
want done and want done well. 

The law firm makes available to its clients a number of lawyers, 
each of whom possesses at least one of the special skills needed by 
clients. Thus it comes about that, generally speaking, a firm must 
include a partner who spends most of his time in court and an- 
other who is thoroughly grounded and absolutely up-to-date in 
tax matters. A third must be expert in labor negotiations and be 
able to give sound advice in that area. There is a demand for one 
partner with the ability to advise business clients on broad and 
crucial questions of policy although he may be less expert in any 
one area of the law than his partners. Generally speaking, each 
client of the firm looks to one partciular partner as his lawyer— 
the lawyer to whom he brings his legal problem for initial dis- 
cussion unless it happens to be of such a peculiarly specialized 
nature that this preliminary step would involve a waste of time. 
Thus, from the large firm there may be obtained by a client pre- 
cisely the close and confidential counselling which is in the best 
tradition of the Bar. 

When corporations began to take the place of individuals as 
a lawyer’s clients, it was feared that there would be an impair- 
ment of the traditional relationship. ‘To anyone who looks closely 
today it is clear that there was no basis for this fear. It arose from 
the erroneous conception that the relationship between the 
lawyer and his corporate client is not a human one but is an artifi- 
cial one between a corporate entity on the one hand and a large 
partnership on the other. In fact, the advisory process between 
counsel and corporation in this: Most of the matters requiring 
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legal advice are comparatively minor and somewhat technical, 
They are considered and discussed and decided by a junior part: 
ner and a subordinate corporate officer. The relationship be- 
tween them is almost precisely the same as that between the old- 
fashioned general practitioner and his client-friend of long stand- 
ing. It is true that the corporate officer is not receiving advice 
on a personal matter but on a corporate question. But the interest 
of the corporation in the solution is much more indirect and 
remote than is the interest of the officer. His job depends upon 
his ability to get the right answer. And it is here that the lawyer, 
able to view the matter with detachment and impartiality but 
with understanding and sympathy, becomes indispensable to his 
Opposite number. And as the result of the decision of many 
questions over a considerable period of time, the relationship 
becomes as intimate a one and contains as much reliance and 
confidence as any attorney and client relationship can yield. 

This is the way that corporate advising operates all the way up 
and down the line. Each member of the firm is in constant con- 
tact with the corporate officers on his level—there are usually sev- 
eral of them to one lawyer. It generally happens that as the 
corporate officer goes up in the hierarchy so does the lawyer. 
Frequently the close business and legal association and the per- 
sonal intimacy exist for twenty-five years or more. And it remains 
very intimate and thoroughly typical of the traditional ideal 
even when it exists between the highest officer of the corpora- 
tion and the senior partner. The corporate interest in the matters 
considered by them may be greater but it is nonetheless a fact 
that the personal element is generally predominant. After all, 
the force which drives the lawyer to the hard work he must do 
is not the pay for the particular job or the continuation of his 
employment but the pride which he can take in the soundness of 
the advice given. Thus, although money may come from the 
corporation, the lawyer’s satisfaction comes from having dealt 
successfully with the problem presented and that was the prob- 
lem of the individual who headed the corporation. 

The accusation that the big law firm becomes the creature of 
big business has been thoroughly answered many times. Logi- 
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cally, it is perfectly clear that the larger the law firm the more 
clients and more business it will have. And then no one client 
can mean as much financially to any of the partners as does the 
largest client of the lawyer who practices alone or in a small 
firm. Admittedly the situation is entirely different with respect to 
lawyers on the staff and payroll of a corporation. Not only is the 
corporation their sole source of income but because they have 
confined themselves to such limited work they have greatly re- 
duced the possibilities of ever standing on their own legal feet. 

The instance of the large law firm handling the problems of its 
clients, and particularly those created by big government and big 
labor, is an outstanding example of an adequate response to the 
demands of clients for the best possible service. I know of no 
critic who has asserted that the legal service given has been of 
anything but the finest quality. Certainly, if it be sound to look 
for proof in the pudding, we find it in the increasing demand for 
this sort of legal service. 

I do not want to talk too much about the advantages of the 
law firm because my concern is not with the practice of the law 
as it is conducted by firms of sufficient size to permit of specializa- 
tion among the partners but with the practice of the law as it is 
conducted by those who are not members of law firms. Reginald 
Heber Smith expounded the virtues of partnerships with under- 
standing and insight at the 250th Anniversary of Columbia Uni- 
versity. He included financial security and a regularity of income 
which no lawyer who practices alone can have, and the oppor- 
tunity for friendships which flourish where there is a common 
interest and particularly for the friendships between a younger 
and an older lawyer which bring happiness to both of them. 
Finally, if there are enough partners, there comes to each an in- 
dependence which is almost as great as that of the individualist 
who has no partners. In the big firm, and even in the sizable 
firm, there is too much going on for any partner to think that his 
participation in every matter is indispensable. It is just a matter 
of necessity that each minds his own business and this, of course, 
is as true outside of the big cities as it is in them. 

Perhaps the most significant distinction between the individ- 
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ual practitioner and the member of a sizable firm is in the amount 
of his earnings as disclosed by the statistics, which are three or 
four years old but which are probably not essentially different 
today. There are 177,000 lawyers in private practice, of whom 
half are in cities of over 200,000 and half in smaller cities, towns 
and villages. Sixty-eight percent of them are individual practi- 
tioners, frequently called solos. Even in New York City where 
there are many law firms, at least sixty-eight percent of the prac- 
ticing lawyers are solos. The average net earnings of all lawyers 
in the country as of 1951 was a little over $9,000. Probably it 
should be mentioned that this is considerably below the $13,000 
figure for physicians and only a little above the $8,000 for den- 
tists. The average earnings of physicians increased nearly three 
times between 1929 and 1951 whereas the average earnings of 
lawyers did not quite double. 

The average net income of individual practitioners for 1948 
was $5,700. For partners in law firms the average net income in- 
creased according to the number of partners, as follows: 


Twopartmers . . . . . . . . §$ 8,000 
Three partners. . . . . . . . 12,800 
Pourpertmers ....... . s€fee 
Five toeight partmers. . . . . . = 20,500 
Nineormorepartmers. . . . . . 24,200 


I see comparatively little reason to worry about those who 
practice in partnerships or to question that by and large they 
meet reasonably well, although far from perfectly, the standards 
in quality of advice to clients which should be maintained if the 
Bar is to discharge its public obligations. The same thing is not 
true of those who practice alone, as do something over two-thirds 
of the lawyers in this country all the way up and down the line 
from the rural areas to the biggest metropolis. They might be 
divided into two groups, although there exist no figures and no 
information as to how many there are in each group. One would 
consist of those who have made no effort to concentrate and to 
become proficient in any particular field of the law. The other 
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would include those who have concentrated in one or two or 
perhaps three fields of law. Many lawyers have learned that most 
clients require a proficiency which the lawyer cannot give if he 
has spread his education and reading and experience over the 
entire legal territory. In order first to have clients and then to 
be able to conscientiously handle their legal problems, a pro- 
ficiency is necessary which can be acquired only by a certain 
amount of specialization. 

The position of the individual practitioner who has specialized 
is very different from that of the specialist partner in a sizable 
firm. He is dependent for his living upon enough business in the 
limited area of his expertness. It is a part of the picture that 
whereas the generalist is a time honored and long respected part 
of the profession, the specialist, who offers expertness in one or 
two segments of practice, is comparatively a recent addition, at 
least in anything like the number now required in the public 
interest and with anything like the expertness to meet the com- 
plications of life and business today. 

In my opinion, the development of concentrators who under- 
take to make themselves expert should be encouraged although 
it should at the same time be watched to forestall abuses. It is 
undesirable that the evolution of specialization should produce 
an over-specialized and inlooking lawyer who cannot see the 
woods for the trees. Such a lawyer alone cannot give clients the 
sort of judgment and advice to which they are entitled. Asso- 
ciation with a lawyer who has the broader point of view, wider 
experience and wiser judgment is essential. 

How is the client to be assured in every case of the judgment 
of the generalist and the proficiency of the expert? It is not pos- 
sible to make every generalist an expert in all fields or even in 
one or to guarantee that every specialist shall have the wisdom, 
broad viewpoint and wide experience which can only come with 
extraordinary ability, unusual education and a practice reaching 
into many fields. 

The answer is, of course, that somehow the judgment of the 
generalist and the expertness of the specialist must be combined 
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for the benefit of the client. In an article in the American Bar 
Association Journal for December, 1955, Professor Charles W. 
Joiner has christened such a combination an “ad hoc partner- 
ship.” He means by that a joint venture in the service of the 
client by two lawyers who cooperate to give the combination of 
judgment and technical knowledge to which the client is entitled, 
There is nothing mysterious about such a combination although 
it raises some problems. 

The fixing of the relative compensations of the two lawyers 
in any single joint venture would seem to present no different 
problem from that which arises whenever two lawyers work for 
the same client. There may be differences of opinion and neither 
lawyer may be completely satisfied but because adjustment is 
necessary it is achieved without acrimony or loss of respect and 
confidence. The real worry is in connection with the future re- 
lations between the client and the two cooperating lawyers. But 
this has been exaggerated. Ordinarily, the combination will be 
created when the client consults his generalist lawyer on a ques- 
tion upon which the lawyer does not feel qualified to advise. 
The danger which this lawyer visualizes is that the client will, 
in the future, bring his legal problems directly to the specialist 
with whom he has been put in touch. There is no doubt that this 
danger exists but is it serious? The client is not apt to be so fool- 
ish as to by-pass his regular lawyer in favor of the specialist except 
on some narrow question where judgment is not involved and 
only a specialist is needed and qualified—a situation, in other 
words, in which the general practitioner should not, as a matter 
of ethics, attempt to advise. And, on the other side of the scale, 
it will often result that this ad hoc partnership will lead to others 
on the initiative of one or the other of the lawyers involved. 

It might be suggested that the development of ad hoc partner- 
ships would increase the cost of legal service. I do not think so. 
The record clearly discloses that the work done by formal part- 
nerships is done more economically for the client. The lawyer 
who is unfamiliar with the problem presented to him must do 
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far more work and will therefore feel entitled to charge more 
than the specialist who can answer the question almost offhand. 
But if the client does pay more it is because he gets something 
that is more valuable. Nothing is more obvious than that the pub- 
lic will not pay more than it believes the service it receives is 
worth. The Bar must take its chances in the market place. The 
law is a profession but its clients are also customers. And it will 
not succeed by giving cheap service, which is not good service. 
The financial welfare of the Bar depends upon the volume of 
business which the public gives it. The mathematics are simple. 
The greater the use that the public makes of the profession the 
larger the aggregate earnings of the profession. The distribution 
of those earnings among the members of the profession will de- 
pend upon a number of considerations, the most important of 
which is the value of what each has to offer. Lawyers always have 
competed among themselves and it is proper that they should in 
order that the efficiency of the profession be maintained. By and 
large the share of the aggregate which each lawyer receives will 
depend upon what he contributes to taking care of the volume 
of service which the public seeks from the profession. 

Along with the development of the number and intensity of 
concentrators, there has come the natural inclination on their 
part to flock together. This has been evidenced by the increase 
in the number of bar association committees and sections and 
the number of lawyers who participate in their activities. For 
the most part these groups may be called interest groups, mean- 
ing that they are brought together because of a common in- 
terest and without any test of proficiency. Any member of an 
association may join any or all of its groups. In securing 
prominence within the group, the political art is perhaps just as 
useful as the degree of legal expertness. Some of them are known 
as “bread and butter” sections and high office or even moderately 
high office in them frequently produces legal business. But it is 
still a fact that to be a member or hold office no test of competence 
in the particular field of law is required. 
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But organizations inspired by motives other than interest and 
fraternization are growing up. First of all, there is the National 
Association of Claimants’ Compensation Attorneys. Then there 
is the American College of Trial Lawyers, which makes an hon- 
est effort to assure that each member be well qualified as a trial 
lawyer and aspires to have among its membership only those to 
whom other lawyers may turn with confidence when looking for 
trial counsel. Presumably it would be happy if its reputation and 
knowledge of its existence and its membership should spread be- 
yond the ranks of the Bar so that laymen might turn there in 
search of a good court lawyer. Here in New York State I have 
heard the suggestion that there be organized a small, select group 
of specialists in the field of income, gift and estate taxation, which 
would set high standards of proficiency as a condition to member- 
ship. This would seem a perfectly normal and logical develop- 
ment. A similar suggestion has bee: made for postgraduate train- 
ing in advocacy at a law school in some metropolitan center avail- 
able to a limited number of young lawyers and to be instructed 
by practicing advocates. It would be known as an Institute for 
Practical Training in the Art of Advocacy. Clearly there is an 
urge among lawyers, and perhaps particularly among younger 
lawyers, to make themselves and their brethren at the Bar better 
lawyers through special training and concentration in practice. 
The satisfaction of this urge can be of great value to the Bar. But 
it can also result in fragmentation of the profession and in over- 
specialization in education and practice. 

If no affirmative action is taken by the organized Bar or by 
influential lawyers, the present trend will continue. One point 
of view counsels avoidance of affirmative action and, notwith- 
standing the known risks of over-specialization on the one hand 
and loss of business to the profession because of a lack of expert- 
ness on the other hand, leave everything to fate. That would be to 
repeat the errors of the past, when lawyers neglected their oppor- 
tunities in the early development of administrative or quasi- 
administrative law. Certainly it would be unfortunate for a 
learned and formally organized profession to perpetuate the 
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nineteenth century theory of laissez faire and to ignore a serious 
internal problem. 

Another alternative would be to try to discourage the spread or 
intensification of specialization. This would seem to be an at- 
tempt to reverse the course of human events. It does not appeal 
to me personally and it is disinterestedly supported by very few 
lawyers. Furthermore, it is hard to visualize a procedure to ac- 
complish such a purpose without disastrous results. If the public 
were deprived of the expertness it requires of lawyers, it would 
be very quick to turn somewhere else, and if legislative help were 
necessary to overcome the obstacle of the Bar’s monopoly in the 
practice of the law, the public could undoubtedly get it. Is it not 
the better alternative that the Bar, on the one hand, whole- 
heartedly encourage proficiency and specialization and, at the 
same time, do its utmost to guard against over-specialization and 
fragmentation? 

I have tried to tell the story of what individual lawyers have 
done on their own initiative and without leadership to make 
themselves better lawyers through concentration in a limited 
field and to abandon the attempt to be all things to all clients. 
It remains to ask what the organized Bar has done. The short 
answer is “almost nothing.” But I should mention, however, the 
abortive attempt of two or three years ago. 

Robert G. Storey, writing as President of the American Bar 
Association in its Journal for February, 1953, said: 


“The legal profession has not kept pace with the rapidly 
changing events and demands of our time. Admission to 
the Bar is a license to a lawyer to perform almost any legal 
operation that an unsuspecting client may invite. The 
neophyte lawyer is automatically certified as competent to 
advise a corporation on its tax liabilities, to draw oil unit- 
ization agreements, and to negotiate consent decrees in 
antitrust suits.” 


It resulted that two special committees were appointed by two 
successive presidents of the American Bar Association. I was a 
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member of both of them. Each reported in favor of a thorough 
study of the problem and action designed to encourage specializa- 
tion and safeguard against excesses. A Subcommittee of the Board 
of Governors reported along the same line to the House of Dele. 
gates in March, 1954. The House adopted resolutions to the 
effect: 


“1. That the American Bar Association approves in 
principle the necessity to regulate voluntary specialization 
in the various fields of the practice of the law for the pro- 
tection of the public and the bar, and 

““g. That the American Bar Association approves the 
principle that in order to entitle a lawyer to recognition 
as a specialist in a particular field he should meet certain 
standards of experience and education, and 

“3. That the implementation, organization and financ- 
ing of a plan of regulation to carry out such principles is 
delegated to the Board of Governors, subject to final ap- 
proval by the House of Delegates.” 


The Board of Governors arranged for a hearing in October, 
1954, at which, as is usual, there were more objectors than sup- 
porters of the proposal. The Board then reported to the House 
of Delegates in August, 1955, that it had decided not to present 
to the House of Delegates the plan which it had prepared be- 
cause “it had reached the conclusion that the plan is not feasi- 
ble.” This report of the Board was approved by the House 
without discussion on this point. 

I am not here to argue for the plan recommended by the Sub- 
committee of the Board of Governors and approved in principle 
by the House of Delegates. Instead I will state to you, as ac- 
curately as I can, the arguments which were made for and against 
the plan. In reality they were not designed, on the one hand, to 
support the precise details of the plan or, on the other hand, to 
oppose those details. For the most part, they were arguments in 
favor of or against the development and recognition of specializa- 
tion in the practice of law. Indeed, it may be said with reasonable 
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accuracy that those who went on record as in favor of the plan 
were chiefly inspired by the desire that lawyers be better qualified 
and more expert and that those on the other side were moved 
largely by their idealistic conception of every lawyer as adequate 
in all matters and in all situations. 

First of all, there is the argument that the law is a seamless web, 
that a lawyer either knows it all or is no lawyer. There may have 
been justification for this in the past when the essential of a 
lawyer was that he approach a problem in a spirit of detachment 
and with a mind trained to find the logical solution, when, as a 
hundred years ago, the number of reported cases decided by our 
federal and state courts was infinitesimal compared with the 
present figure, when the volume of statute law was a fraction of 
what it is today and when administrative law and its numerous 
subdivisions were unknown. But it simply is not true today. A 
fine mind, developed by a college education and trained to the 
legal approach by a law school course, is not enough. 

If lawyers are to be able to compete with non-lawyers who have 
made themselves expert in a particular field, it is certain that 
they must devote a large part of their time to training and ex- 
perience in that field. This will not involve any loss of the special 
qualifications and abilities that are the traditional possessions of 
lawyers—ethical standards, complete integrity and loyal detach- 
ment. Neither does it mean that the lawyer who, because of dis- 
inclination or because the particular locality in which he prac- 
tices does not demand it, has remained a general practitioner will 
perish from the earth. Personally, I am confident that the demand 
of the public, particularly in the smaller communities, for the 
sort of advice and representation which the all-around lawyer 
can give is sufficient to assure the perpetuation of the traditional 
type of lawyer side by side with his specialist brother provided, 
however, that he frankly admits his limitations in special fields 
and insists on the cooperation of an expert whether he be a 
lawyer or a layman when that is appropriate. But, if I am wrong, 
then what is the use in trying to preserve the generalist in order 
that he may go through life faithful to his ideals but without 
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clients? To the extent that the Bar loses business to non-lawyers, 
there will be that much less business for lawyers who are either 
specialists or generalists. Clearly, the specialist is necessary in 
order that the Bar may have the largest possible clientele. 

A second objection is that it is a disparagement of lawyers to 
label them as real estate lawyers or tax lawyers or labor lawyers. 
But is it? Is it a disparagement of an historian that he studies and 
writes chiefly about the Renaissance? Or of a scientist that he 
specializes in electronics? If a human being has studied, trained 
and worked—has given his all—in as wide a field as it is possible 
for a human being to cover, what more can be asked? Are lawyers 
to set for themselves a standard of mediocrity in an excessively 
broad field with the result that laymen concentrate in a small area 
of the broad expanse which is rightfully the domain of lawyers 
and give the public an expertness which the lawyers lack? 

Only slightly different is the plaint of some lawyer concentra- 
tors: ‘“We have spent years persuading the Bar and the public that 
we are just as much lawyers as any of the rest of you and now 
you want to classify us as specialists, thereby implying that that 
is all that we are.” The fallacy here is in the implication. Such 
a lawyer is properly described as a lawyer and something more— 
a lawyer with special expertness. A learned profession is never 
the less of a profession for being more learned and a member of 
it loses no standing because he possesses special learning. 

Those who are most vocal against specialization complain that 
to recognize specialization is to create the possibility that the 
monopoly of the Bar will be broken down. I do not suggest that 
laymen should be allowed to hold themselves out as qualified to 
enforce or protect the legal rights of others, either in or out of 
court. Special qualifications are properly required, but we must 
be reasonable in defining the limits of the practice of the law. 
The theory of those who complain that laymen will be encour- 
aged to invade the legal area is that once lawyers admit that no 
lawyer is completely competent in every field, then the whole 
argument of the indispensability of the lawyer and his superiority 
to the layman breaks down. This seems to me unsound. The 
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recognition of a lack of omniscience is no admission that the 
lawyer lacks other valuable attributes. The true analysis is that 
there should be combined with general legal training and devo- 
tion to standards of integrity, which are the essential attributes 
of the lawyer, the special expertness which may be acquired and 
possessed by either a lawyer or a layman. The position that every- 
one who is admitted to the Bar is competent to advise any client 
on any problem is untenable. The public is beginning to rec- 
ognize this, to look further than the license of the lawyer and to 
ask whether in fact he is competent to take care of all the prob- 
lems which heretofore have been regarded as legal problems. We 
are fooling ourselves if we let ourselves believe that we are fool- 
ing the public. If the monopoly of the Bar depends for its exist- 
ence on the myth that every lawyer is competent to advise any 
client on any matter and can perform with equal proficiency in 
a police court case and in a complicated corporate reorganiza- 
tion, then the monopoly cannot survive. 

It is stoutly maintained by some that to develop legal specialists 
would increase the cost of legal services. This, of course, is a 
complete fallacy. Nothing is as expensive, both from the point of 
view of the cost of the product and the possibility of lack of 
quality as the advice which a lawyer who knows a little about the 
problem laboriously prepares and offers to his client. The lawyer 
who is more or less continuously engaged in a concentrated field 
of work is able to handle a matter within it much more expedi- 
tiously and with a much greater probability of producing the 
right answer. 

There is basis for suspicion that one of the reasons for opposi- 
tion to specialization within the organized Bar is the fear on the 
part of the leaders of the interest groups to which I have referred 
and their potential successors that the establishment of specialty 
groups with membership conditioned on qualifications would 
hurt, if not destroy, the standing of the existing groups. It seems 
to me that there is no basis for the fear. The existing Bar asso- 
ciation sections and committees are entirely interest and social 
groups. They can perfectly well continue side by side with such 
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proficiency or expert groups as may develop. Looking at it froma 
different angle, it is entirely possible that if these sections and 
committees would only try, they could be the leaders in the en. 
couragement and direction of specialization in the interest of the 
Bar and the public and thereby secure for themselves a standing 
far above that which they now have. It is difficult to understand 
their unwillingness to take this leadership and to become the 
nucleus for the effectuation of some such plan as was approved 
in principle by the Board of Governors and the House of Dele. 
gates of the American Bar Association. 

It is clear to me that the profession is faced with a situation 
which, if not of recent origin, is at least new in the sense that it 
has become acute in the last decade; that it presents alternative 
dangers of a failure, on the one hand, to do all that is necessary 
to meet the public demand for expert legal service and, on the 
other hand, to supervise the development so that it will not be 
carried to the extent of reducing lawyers to the role of narrow 
technicians; that it is a situation which other professions and 
quasi-professions, notably the medical profession, have found it 
advisable to study and direct; and, finally, that it is one concern- 
ing which the organized Bar is doing nothing. 

As I have said, I hold no brief here for the plan conceived by 
officers and committees of the American Bar Association, then 
crystallized by its Board of Governors and then finally put to 
death by them. I go no further tonight than to say that the situ- 
ation calls for a thorough and disinterested study, preferably by 
some group which is not dominated by lawyers, nor by lay special- 
ists, and supplemented by recommendations which might either 
outline procedures or advise against any action. 

Having said that such a survey is all that is necessary at the 
moment, I might well stop here and let you go into the Reception 
Hall and to the well deserved refreshments which await you 
there. But I cannot refrain from going on to suggest some of the 
things which should be done without waiting for such a survey 
and which, it seems to me, could do no harm and might well 


prove helpful in preparing the ground for such action as a survey 
may lead to. 








In 
the 1: 
cializ 
great 
and | 
lawy 
limi 
that 
Ano 
that 
thir 
disc. 
I we 
real 
hav 
for | 
the 
ind 


na 
int 








m a 
and 


the 
ing 
and 
the 
ved 
ele. 


ion 
t it 
ive 











THE CHANGING PRACTICE OF LAW 33 


In the pre-admission education of lawyers, I would be one of 
the last to suggest any attempt to train specialists. The more spe- 
cializing that lawyers are going to indulge in in practice the 
greater the need for fundamental knowledge of legal principles 
and the ability to think and analyze and decide in the way that a 
lawyer should. But for at least three reasons there must be a 
limited opportunity for the law student to concentrate. One is so 
that the foundation may be laid for specialization later on. 
Another is because it is an essential in the educational process 
that the student measure the depths of at least one subject. The 
third is that the educational process should seek to discover and 
disclose to the student the field in which he has the most aptitude. 
I would moreover, like to see the law schools become a little more 
realistic about the practical need for specialization in practice. I 
have the impression that in their proper resistance to the demand 
for more practical training, law school faculties have emphasized 
the need for foundamental learning without at the same time 
indicating the importance of concentration in actual practice. 

Ihave been speaking of education before admission to the Bar. 
But after admission to the Bar the law schools still have a re- 
sponsibility which they have not yet even begun to meet. It is 
generally recognized that lawyers have so far done little to carry 
on their education in anything like a formal and organized way. 
They have a fairly good excuse in the comparatively inadequate 
nature of what has been offered to them. This is said with no 
intention of belittling what has been done in New York City by 
the Practising Law Institute, and throughout the country by the 
Committee on Continuing Legal Education and the other organi- 
zations and groups which have endeavored to give lawyers an op- 
portunity to perfect themselves at the same time that they con- 
tinue practice. It is a fact that the law schools, with the exception 
of a few in large cities, have developed no courses calculated to 
be of value to the practicing lawyer and particularly to one who, 
for a number of years, has concentrated his work in a particular 
field of law. 

There is every reason why law schools should proceed to rectify 
the situation and to fill the gaps. ‘Today the physical facilities of 
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the law schools are unused for a quarter of each year, which is 
something of an economic waste. And there are many faculty 
members who need to supplement their salaries in the summer 
months but find it difficult. A further appeal is, of course, the 
opportunity to improve the training of lawyers to meet the de. 
mands of today and tomorrow. It may be added that a law school 
summer course for practicing lawyers would be by no means a 
form of punishment but would offer the renewal of pleasant asso. 
ciations, the meeting of lawyers from other states and the hob- 
nobbing both with those who are engaged in a similar sort of 
practice and with those who are not. 

This is the most that we can expect of the educational institu- 
tions until there has been more definite development of a policy 
to encourage specialization. There is no reason to expect any- 
thing, in the near future at least, from the national organization 
of the Bar. I would have hopes that local bar associations, through 
their committees on legal education or otherwise, would give the 
general subject consideration and advise their members of their 
conclusions. But the groups from which action looking towards 
the development of healthy specialization is to be confidently ex- 
pected consist of the lawyers who in their practice specialize in a 
limited field, who take pride in their own qualifications and wish 
to see a high standard set for themselves as well as for the others 
who practice in the same field. It does not make much difference 
whether their motivation is public duty or self-interest. The two 
things lead to the same result. These groups must overcome any 
sense of inferiority which may afflict them and must develop a 
pride in their attempt through concentration to make themselves 
more proficient and therefore more useful to themselves, to their 
profession and to the public. 

If I am right that there is a demand for greater expertness by 
lawyers in various branches of practice, then those lawyers who 
have acquired that expertness will be rewarded by professional 
employment. And no one seems to disagree with me that there is 
that demand and that it is a growing one. It seems proper, how- 
ever, that such lawyers should receive some recognition, not only 
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because they are entitled to it and it would be an inducement to 
others, but because it is in the interest of the profession and of its 
members, generalists or specialists, that those who are thoroughly 
qualified in particular fields be identified and recognized. It is 
here that representation of an expertness which does not exist 
must be guarded against. The present system whereby a lawyer 
acquires a reputation as qualified to handle certain matters by 
virtue of membership in some bar association section or in some 
voluntary and independent interest group which sets no stand- 
ards of proficiency, is unhealthy. But membership in a group 
which has set and maintained high standards of proficiency as a 
condition to membership will constitute no misrepresentation 
and may be relied upon. It will be helpful to the Bar and to the 
public. 

It is not for me—a specialist only in specialism—to prescribe 
precise details of organization for each specialty group. A study of 
the sort which I have recommended would be a guide and there 
are precedents in other professions and considerable information 
in the reports of the American Bar Association special committees 
and the subcommittee of the Board of Governors. 

But I want to make it clear that I am not suggesting any re- 
quirement that a lawyer must be a member of any proficiency 
group in order to practice his profession as he pleases. The only 
power to impose such a requirement resides in the State. The tra- 
dition that a lawyer is an all-around lawyer is too deep rooted to 
expect that it can be broken down—at least in the foreseeable 
future. And the general practitioner is, as I have said, just as 
necessary as the specialist. But the practice of law is a competitive 
profession. No lawyer has the right to complain that another 
secures professional advancement because he has given himself a 
better education or has acquired more expertness. The more that 
lawyers secure clients because of their qualifications, the better. 
What is to be prevented is the securing of undeserved advance- 
ment. And particularly the securing of clients in matters outside 
or beyond the competence of the particular lawyer. For that is 
detrimental to the profession. 
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If it can be brought about that concentrators in one or more 
fields of law become really expert, and their expertness is eyi- 
denced by some sort of certification, then these results at least 
will be achieved: 


1. There will be a greater number of well qualified lawyers, 

2. They will be identifiable as such by other lawyers. 

3. They will, by their expertness, bring to the Bar more busi- 
ness, thus benefitting not only the specialists but also the general. 
ists because a part of the new business will be appropriate for 
handling by each group. 

4. The public will not have to turn to laymen to get the service 
which it needs and to which it is entitled from the Bar. 


One last word. The opportunities to aid the cause of modem- 
ization in the practice of the law extend to all lawyers. They can 
contribute in various ways. They can first overcome in their own 
minds and then eliminate from the minds of others the tradi- 
tional concept that a lawyer can be all things to all clients. They 
can give open-minded thought to the whole subject of raising the 
standards of practicing lawyers and particularly doing so through 
a specialization which brings increased competence but does not 
impair any of the qualities essential to the useful adviser. They 
can stand up for the partnership device, not so much as a means 
of making more money for its members as in the interest of better 
legal service to the public. They can stimulate interest in con- 
tinuing legal education. The most important thing of all is that 
they work for a reversal of the traditional opposition of American 
lawyers to specialization and that they show a willingness—more 
than that, a desire and determination—for once, before it is too 
late, to make an intelligent and intensive effort to meet, rather 
than to ignore, a crucial professional problem. 
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COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 808 


Question: Attorney “A” performed legal services for a client and was finally 
discharged before completion of the services. “A” had in his possession 
$2,500.00, which he was holding for the client. “A” claimed this money as his 
legal fees. So far there had been no proceeding instituted to determine 
whether his services were worth the $2,500.00 retained by him. “A” also re- 
tained all of such client’s legal papers on which he claims an attorney's lien. 
Attorney “B” now represents the same client. When “B” phoned “A” for 
some data involved in a real estate closing for the purpose of preparing a 
1954 income tax return for the client, “A” claimed that his attorney’s lien on 
the paper protected him against his giving “B” this information. (1) May 
Attorney “A” retain possession of both the cash reserve and the legal papers? 
(2) If Attorney “A” may retain the papers, is he under a duty to supply such 
figures therefrom as are needed by Attorney “B” for the preparation of the 
client’s income tax return? 


Opinion: If the cash is adequate—and here it appears to be as great as At- 
torney “A’s” estimate of what the fee should be— there is no right to retain 
legal papers as well. The Court of Appeals has stated that “where the re- 
tention of papers by an attorney serves to embarass a client the attorney 
should be required to deliver up the papers upon receiving proper security 
for his compensation, because insistence upon his lien under such circum- 
stances is not in accordance with the standard of conduct which a court may 


properly require of its officers.” Robinson v. Rogers, 237 N.Y. 467, 473. 
November 9, 1955 


OPINION 809 


Question: An attorney representing a lending institution has issued blanket 
instructions to a title company that the attorney’s commission customarily 
paid by the title company on mortgage policies is to be made to such at- 
torney’s office. The lending institution, on the other hand, has informed the 
mortgage applicant that he will be charged a certain sum for attorneys’ fees 
for counsel representing the lending institution, and that he will be charged 
separately the full cost of a mortgage insurance policy. There was no dis- 
closure by the lending institution prior to the closing of the real estate trans- 
action involved that the title company will pay a commission to the attorney 
for the lending institution. Without such disclosure, is the practice described 
deceptive, and if so, is the attorney for the lending institution a party to 
such deception? 
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Opinion: If the practice described is en 
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Siwney B. HI, Librarian 
“THE PLACE OF LAW IN DEMOCRATIC SOCIETY” 


SUPPLEMENTARY LIST 1949-55 


Law in a democratic society grants us the assurance that life 
tomorrow will be much like life today. It provides the machinery 
for orderly reform and is the buttress against tyrannical force. 

Chief Justice Vanderbilt has stated “‘that the modernization of 
law calls for help” —from judges and lawyers who have the knowl- 
edge, experience and wisdom to give it. In addition he has em- 
phasized the great need for the cooperation of the laymen inter- 
ested in the law, “it is they that can jar the complacency of the 
legal mind.” 

The following reading list has been prepared for both the 
lawyer and the layman and supplements the one issued in THE 
RECORD for December 1949. 
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